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c due deferente and reſpect to the great au · 
thorities, from Whom I have ventured to differ, 
humbly attempt; àmongſt other things, to eſtabliſh 
an explanation of that chapter different from what 
is given in che 2d Inſtitute; and which, upon the 
authority of Sir Edward Coke, has been commonly 
00 as law upon this _ . 
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10 . ad. irers of. Sir Ewa Coke, 4 and in that 
deſcription I muſt include the whale profeſſion of law 
in this kingdom, it may be neceſſary to apologize 
fer the liberty taken by an obſcure country attor- 
ney in differing with one, who, on moſt occaſions 
may ſafely be conſulted: and relied on as an oracle 
in our law. No one pays more willing homage to 
that great man than I do; but great as my reſpe&t 
15, Iiſhall be excyleg, Lhope, in profeſſing to feel a 
much higher veneration for the trulb Wherever I. 
may chance to find it. « Amicus 325 amicus 
Sporates, ſed * amica Veritas, ae 
mand 10 ob We hack Wye 19 
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It is to the labours of the learned and ingenious Mr. Hargrve 
that I am indebted for the information given on this ſubject by 
the. RAT Sin MatTTHEW Hall whoſe learned Tratdg Jars. 
| Maris et Brachiorum cjuſdem, has been lately publiſhed By Mr. 
He in à quartb volume of Law Trafts,* fem which the 
_ cufſors.reader may derive much. able information. on this and 
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to tie owners of the ſoil adjacent, { that the owners 
of the one fide have of common right the propriety 
of the ſoil and conſequently the right of fiſhing, uſque 
filum aqui; + and che owners of the other fide the 
right of ſoil or ownerſhip and fiſhing unto the filum 
aquz on their ſide, and if a man be.owner of the 
land on beth ſides in common preſumption he is owner 
of the whole river and Harh the right of fiſhing ac- 
cording to the extent of his land in length,” and . f 
adds, with this 1 he common n capeſicice.” 
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In W of chis definition of the common right 
of fiſhing, Sir Matthew Hale cites a record of the 
time of Edward iſt. which contains a deciſion at 
that early period on the right of fiſhing i in che water . 
of Idell, "Far Gs is as. follows. 
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the caſe of Carter and Mureot cited e wir his og 
ex, calls it 7 low medium bun. 3 | 
4 The r river © Bel iſs 1 in Nottinghamſhire, * falls i into 1 | 
Dun, beyond Axcholme Iſland, on the borders of Lincolnſhire, 
commonly called Haxey Iſland, Fed 
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a Mich. 18, 19. Ed. 1. 13. Rot. Nott. a 


| dicunt quod predictus Hugo non. tenet predictam 


piſcariam in ſeparali ſuo, ſimul cum Roberto Mor- b 
tayn; quia dicunt quod omnes qui tenent ferras 
abuttantes ſuper aquam illam in ea piſcantur pro vo- 

luntate ſua uſque filum aquæ ſicut illi de Grenely 
ex parte orientali et illi de Stratford ex patte occi- 


dentali. Dicunt etiam quod quædam pars ville de. 


Stratford eſt de feodo de Lancaſtria abuttans ſe 
ſuper aquam prædictam, et ipſi de feodo illo piſcan- 


tur uſque filum 5 e in Miſcricordia,” 


T he 8 rule ding the aj ey I am now 


| ſpeaking of, was certainly conformable to the de - 


finition of Sir Matthew Hale, but this, like moſt 
other general rules will be found to have its excep- 
tions—and the ſame authority informs us that 
#5 ſpecial ulage may alter the common preſump- 
tion, for one man may have the river and ſoil there- 
of, and another” the free or ſeveral fiſhery in that 
But from this exception no argument 
can be drawn in favour of the right of the public 
at large, on the contrary. they ate ſhut. out from 


their pretended privilege as well by the exception 


as they were by the general rule, for the caſe ſtands 
thus 11 general che owners of the lands on n the 
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* Tract de jure, &c. p. 2. 
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banks of freſh rivers of what kind ſoever have the 
right to the fiſhery, but i in ſome particular inſtances 
that right is veſted in ſome other individual; there- 


fore, where theſe particular inſtances do not inter- 
fere, the gentral common law doctrine takes place 


in favour of ſuch land owners, 0 the excluſion of 
Fhe public at large, 


/ 


Bracton lib. 1, cap. 12, . 6 „tells us, « quod 


publica ſunt omnia Flumina et Portus, ideoque Jus 


Piſcandi omnibus commune eſt in Portu et in Flu- 
minibus. Riparum etiam uſus publicus eſt jure 
genrium ff ficut ipfius fluminis. Itaque Naves ad eas 


applicare funes arboribus ibi natis religare, onus 


aliquod in iis reponere cuivis liberum eſt, ſicut per 
ipſum fluvium navigare. Sed proprietas earum, 
illorum eſt quorum Pradiis adherunt, et eadem de 


cauſa arbores in eiſdem natæ eorundem ſunt. Sed 
hoe intelligendum eſt de fluminibus perennibus , gs 


7 emporalia poſſunt ee e of 


The diſtinction here made between perpetual 
and temporary rivers, I have not met with by 
thoſe names in any other book; but if this paſ- 
ſage is to be admitted as part of our law, the 
former expreſſion may perhaps be conſtrued to 


mean r:vers conſtantly ngvigable, the latter pr ivat: e 


4 frreams, But the above paſſage and ſome other 
from Bracron, which are quoted by Sir Mat- 
| thew 
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thew Hale, are RR bim ane to the c roil 

law, * and not to the law of England: It auld 
be otherwiſe difficult to account for the caution 
with which BRradton ſpeaks of the private right 
in temporary rivers, as he calls them, if by ſuch 
he means private ſtreams, for Bracton was one of 
the Juſticiarii itinerantes in this kingdom at or 
about the time of the deciſion in the record 
quoted above, and cannot he ſuppoſed to have 
been ignorant what was held to be the common law 
on the queſtion, at that time. Haig, we have 
ſeen, veſts the right to the fiſheries in * freſh rivers 
of what kind ſoever,” in the owners of the lands 
on the banks, and in ſupport of that doctrine has 
produced the higheſt ſpecies of evidence known 
in our law. E I ſhall not therefore heſitate to 


by RMS Ad * * — 


1 * Hale de 1 5 Maris, fo. 28. 80 alſo Sir Wm. Blackſtone 8 
Introductory Lecture to his Commentaries, pa. 22, 8vo. edit. and 
Bp. Nicholſon's Engliſh Hiſtorical Library, pt. 3d. fo. 182. 
Edit. 1776. In this latter book there is avery ſtrong additional * 
reaſon given for doubting the authority of Bracton in caſes where 1 
he is contradicted by others of our law writers, for he ſays that 
the ſeveral manuſcripts of that author were ſo interlined with 
the priyate ſentiments of others, that it was difficult to get at 4 
genuine text. 


«4+ Records are the 3 of tha 1 * of che 
King's Courts of Juſtice, and are authentic beyond all manner of 
contradiction; for there can be no greater demonſtration in a 
Court of Juſtice than to appeal to its on tranſact ions.“ 

25 Buller's Niſi Prius, Part 6. 


adopt 


1 


adopt the un as laid down by him on this ſubject, 
in preference even to Bracton, reſpectable as his 
authority may on other occaſions be found to be. 
However, if my explanation of the diſtinction he 
has made between perennial or perpetual and tem: 


porary rivers may be received, there will not be 


found ſo much difference in the ſentiments of our 
two authors as may at firſt fight appear to be, 
and both will be found to coincide with the mo- 
fern deciſions on the Aber, 


This e . of fiſhing 3 is called in our 
law books by the names of free fiſhery and ſeveral 


Aber), but our lawyers are by no means agreed on 


the true diſtinction between the two terms. Sir 
William Blackſtone * calls a free fiſhery an excluſive 
right of fiſhing in a public river, and ſays it difters 
from a ſeveral fiſhery, becauſe he that has a ſeveral 
Jijhery muſt alſo be the owner of the ſoil which in a free 
fiſhery is not requiſite, and that it differs alſo from 
4 common of piſcary, which he had before defined + 
to be a liberty of fiſhing i in another man's water, in that 
the free fiſhery is an exclufive rigbt ; the common 
of Piſcary is not ſo. 1 Bur Sir Edward Coke * on 


* Commentaries.— Book 2d, ch. 3. . 7. 
+ Commentaries.---Book 2d, ch, 3. . 2&3. 


1 Coke Litt. fo. 122, xc, 
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the contrary fays „ à man may preſeribe to have 
feparalem piſceriam in ſuch a water, and the owner 
of the ſoyle ſpall not fiſh there; but if he claim to 
have communiam piſcariæ or liberam „ the 
owner of the ſoyle ſhall fiſh there? | 

lt is not any part of my prefent plan to attempt 


* reconciliation of the different ſentiments of theſe 
two great men zbut you will find the Point argued 
with much 1 mgebüity by Mr. Hargrave, in a note 


to his edition of the i inſtitute, and which for 
3 ſatisfaction on this head I have added below.“ 

FLAP en chen ehe terms 12 Alber and 

; Ween ld 


* According to this paſſage (that is the paſſage quoted above 
from Co. Litt.) ownerſhip of the ſoil is not neceſſarily included 


in a ſeveral fiſhery, and common of fiſhery and free fiſhery are the 
fame thing. But one, whoſe works will be admired, as long as a 


good taſte for literary compoſitions ar gratitude for the pleaſure 


and jaftruftion derived from them ſhall have any influence, 
gives a very opoſite explanation ; for according to him, owner- 
ſhip of foil is Meatial to a ſeveral fi/Gery, and a free fiſhery differs 
bothifrom ſeveral fiſhery and common of #/hery, from the former by 
being confined to a public river and not neceſſarily comprehending, 


the ſoil, from the latter by being excluſs de. But we doubt 
whether t lat diſtinction may not de in a great degree queſtionahle. 


1. In reſpect to ſeveral fiſhery where is the inconſiſtency in grant- 
ing the /e right of fiſhing with a reſervation of the ſoil and its 
other profits? Bracton expreſsly takes notice of ſuch a grant, for 
his words are; thatone may ſrwitutem imponert fundo ſuo, quod quis 


Feli piſcari cum eo, et ita in communi; vel quod alius fer Je ex toto. 


Bratton fo. 208, b. There are alſo pumerogs other authorities for 
t the old books of entries agreeing that one may preſcribe for 


B LT. Ls) 


f fans! 6350 occurring in our law! books that au 
f | excluſive right to the fiſheries in this kingdom, by 
whatever name it may be diſtinguiſhed has always. 
been recognized by our law, and is allowed to 
have exiſted from the earlieſt period of our legal 
hiſtory. And that in freſh. rive:s of what 
kind ſoever” ſuch exclu five right was in the time 


wow” _ 
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A froeral "yy againſt the owner of "he" oil,! vor do we eunderſand 
why a feveral piſeary ſhould not exilt without the ſoil as well as 4 
ſeveral paſture as to which latter the doctrine i is ſertled. The chief | 
reaſons which occur againſt Lord Coke ſeem to. be thele. Several 
writs never applicable except to the foil lie for a piſcary ; ſuch as a 
præcipe quod reddat, monſlraverunt 4. rationabilibus div , and. 
treſpaſs. Suun Eberum Tenementum is a good plea to treſpaſs for 
fiming in : feoerdl pag. The ſoit will pals ; as it is ſaid by the 
grant of a piſcary But all theſe objections may be repelled. 
The writs relied on will not always lie for a piſcary. Thus if 1 
prciße quad reddat is brought of a piſcary in che water of akdther 2 
perſon; the writ is bad, and a 50 permittat is the proper rem edy, 
Beſides in the taſes of cles for treſpaſs in a ſeveral ji #iſeaty or at 
leaſt in ſome of them, che writ ſeeins in effect to Rate a ſeveral 
piſtary in the Plaintiffs own foil witch therefore proves nothing as 
to the ſenſe of "ſeveral piſcary without further explanation. "The 5 
plea liberum Themintim may be replied to by preferibing for x | 
ſroeral piſtary. « For which Mr. Hargrave refers to books before 
cited as to ſuch 4 preſcription and then adds, Thoogh: the grant 
of a piſcary, generally may perhaps pafs the (61, yet It will not, if 
there are any words t to-denote a different intention, as where one 4 
ſeiſed of a river grants a Several fbery in it, and much leſs will” 
tlie ſoil paſs'whehn there is an expreſs refervation of it.“ Hence. 
as it ſhould ſeem, the arguments are ſhort of the purpoſe 3 for at 
the utmoſt they only proye, that à bre, piſcary is prefumed to 
W the ſoil. till the contrary appears which is perfectly 
con- 
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law of this land in the owners of the ſoil adjacent: 


And being ſo held at that time it ſeems ſuperfluous 


to add that the law muſt have been the ſame at 
and before the making of 9 Hen. 3d. a period of 


by = Jp yeath wad having 1 between that 
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9 FO = with IL Lord | Coke 8 paficins; ha = RW may hes in different . 
_ perſons and indeed appears to us the true dodtrine « on the ſubject. 
2. Both parts of the deſcription of a free fiſhery ſeem diſputable; 


. Though for the ſake of diſtinction, i it might be more convenient 


* appropriate free Ahbery | to the franchiſes of fiſhing ; in public rivers . 


1 by derivation from. he. abode and Wen in other Nate a 


irren 


5 3 46 jf in We practice had Plone? this kind of aden 


0 ll fireams, whether private or public neither the regiſter nor 


: ; other books profeſiing Any. diſcrimination... Again, it is true that 


in one caſe the Court held free fey to import an exclaſtbe right 
9 5 equally. with ſFoeral piſcary,, but then this was only. the opinion 
of two Judges againſt one who ſtrenuouſly inſiſted, that the wand - 1 


2  libera ex wi termini implied common. And that many judgments 
7 and precedents were founded. on Lord, Cokes % conſtruing it. 


: ö That the diſſenting Judge was not wholly unwarranted in the | 
_  latterpart of his aſſertion appears from two determinations a little 


before the caſe in queſtion, -We may add to this three caſes cited . 


No by. Lord Coke as of his own time ; and that there are pallages in : 


| 13 other books which. favour his diſtinction.“ Mr. Hargrave | aſtet 


=> quoting. in the progreſs of the above very curious note, 
many authorities, which 1 have purpoſely c omitted here concludes x 


 - - thus, ©, Theſe remarks, on. /everal and free fibery may ſerve the 
5 Student as a notice of the doubts. on the ſubject, and alſo aſſiſt in 
117 any Sus diſcuſſion W 7 C0. Li 
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confirmation of the great charter, and the deter- 
mination mentioned in the record above quoted. 


5 4 . + x 1 


"ty II. Secondly, -I am to copliger how, that com- 
mon law right, which l have attempted to eſtabliſh, 
was affected by the 16th chapter of the confirma- 
tion of Magna Charta, 9, Hen. 3. andi humbly 
to offer an explanation of that chapter, different 
EN given in the ſecond inſtitute, ' | - 
The beſt expoſitio of our antient laws is to be 
1 derived from the contemporary hiſtory of the times 
in which they were made; and without that key, 
many of them uud particularly Magna Charta 
would now be almoſt unintelligible, for it is by 
ſuch knowledge only that we are able to aſcertain 
T what were the miſchiefs then complained of, 
which were meant to be! prevented in future; 
this mode of interpreting laws has therefore al- 
ways been adopted, and is now become a rule of 
interpretation in our dw. r 1 1 7 Py err 3 
: WP, LA to the caſe ape 
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. red in the cönſtrustlen 
= of all remedial Rablites; Lb how; meta seul the gart ; 
5 that is how the common law ſtood, at the making of the act ; what 
= the miſchicf was for which the common law did not provide; 

No what . Dlament had provided to cure this 
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"797 is known to every. one Alert in Engith 


Hiſtory, that the exactions and oppreſtions of A 
ſome ef our Kings ſoon after the Conqueſt, and i 


: the ſtruggles of the people to preſerye their cm MK; 

mon law-rights gave riſe to that celebrated bulwark 
of our liberties which we emphatically call ano. Þ 

Alugna Charta. Amongſt other common.law rights - 
16s. right of fiſhing had, not eſcaped; the fame 


regal ſpirit. of encroschment, which, planted, and 
extended the foreſt laws. That this is the fact 5 f 
we learn from an article in the firſt, charter of 8 
Hen. gd. where we find, the extenſion of the foreſt 15 
Jaws. and dhe fencing of rivers ſpoken of together s 
as a ſubject of complaint, and for the prevention 


of which demea s 25 80 4 ee. 5. the | 
KING. * 3111 l . tig! 0347. e N | | 
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in pari materid are to be ſo conſtrued" as th ſup- 
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port and, throw ght o on each other, and for t this 
reaſon I ſhall conſider the chapter 1 haye under- 
ataken to explain, at the fame time and together | 
+ with: al clauſe I have cited below, fre, a, ad 
Chafter of the — of wil mares og. wand e 306 
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5 1 
The 16th »hap. 9, — 35 as publiſhed it in the 
2d. inſtitute, runs thus, ce Nullæ Ripariæ defen · 


dantur de cætero niſi illæ quæ fuerunt in defenſo 


tempore Henrici Regis avi noſtri et per eadem 
loca et coſdem terminos, ſicut eſſe conſugverunt 


; tempore ſug; and is _thus commented on by 
1 Sir Edward Cole. 1 nn d Fe "hey 3 
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« No e owner rr of the, banks of rivers s ſhall fo. appropri- 
ate or keep. the river r ſeveral to bim, to defend, or barre 
others, either to have Paſſage or fiſh there, otherwiſe 
Iban were uſed in the reign of King Henry the ſecond. 5 
he literal tranſlation would run thus: No banks 


of rivers ſhall for the. future be fenced in, other than 


thoſe which were fenced i in, in the time of King Henry ; 
our grandfather, and in the ſame places and with the 


A 711 Boundaries as e were in his time,” Wor 2p; 


. 


ER of Mag. C N next preceeding that now 
under conſideration, and where the word © Riparig” 
alſo « occurs, has taken great pains to eſtabliſh the 


true meaning of that word; and he there tells us 


that it is taken for Ripa” which is * extrema et emi- 


nentiur terre ora, quam fluvins utrinque « alluit. * „hy 1 


he choſe t to give the ſame word a different meaning 
in the 16th chapter, from that he had ſo laboured in 
the 15th, is not eaſily to be accounted for. But 


25 1 etymology i in the I 5th chapter was the true 


one, 
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one, I am nat only inſtructed, as [ conceive, by che 


: hiſtory e of the times, Pt alſo 15 the common fol 
of the chapter. _ „ * 


What the . _ this Sate is 1 * aleeady 
partly ſheyn i in ſpeaking of of the general cauſe of the 


5 great charter being granted, and in addition thereto, | 
I learn from“ Hale, that the King had by his pre- | 4 
rogative, an intereſt of pleaſure or recreation in 400 1 


rivers, and BEFORE the ſtat. Mag. Chart, e cap. 16, | 
it was frequent for him to put, as well freſh as ſalt 


_ rivers, in defenſe for his recreation; that! 18, to bar [ 
fiſhing or fowling i in a river, till the King had taken IJ 

his pleaſure or advantage of the writ or precept j 

defenſione Riparie,” which anciently was di- 
rected ts the Sheriff to Prohibit riviation in any rivers | 


in his bailiwic, After this he adds the forms of the N 


writs, as uſed in \ ſubſequent times, which are limited in s 
their operation to ſuch rivers only as had been fenced Þ 


in for the King's recreation in the time af Henry 2d, | 


But as as he fays t this hath been long diſuſed, for it cre- : 


ated great t trouble to the country and very! little be- 3 


: nefi d or addition of pleaſure t to the ir 


"The prevention: of the abuſe of this prerogative ö 


| in n future, wah as 1 I contend; che true motive for i ins : | 
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croducing 


Mr. Reeves, in his Hiſtory of Engliſh Law has 
| obſerved, of the proviſions i in the charters of Henry 
and Stephen, for the redreſs of grievances then ex- 


; the reign, of Edward iſt, or his ſon Edward 29, that 
6 this, royal promile i in the charter now under conſide- 


it afforded abuſed by King Jobn in particular, we are 
IE authorized ta ſay from the very words of the chatter 
; of 1ſt Hen. zd. where we find the following clauſe : 
: &* Omnes Foreſte que afforeſtate ſunt tempore Regis Johan. 


legal ſenſe, and as meaning only common of Piſcary, which we have 


L 81 5 
troducing this chavier into the charter. But, as 


iſting, that they were not faithfully obſerved, ſo we 


f 
* 
; learn from the Minnon, which was written either in | 4 
i 
\ 


ration was not ſo facredy adhered to as it ought to 
* been; for, as the author ſays, “ This ſtatute 
(hat is 16 Hen. zu) is now out of uſe,” car pluſors 
rivers ſont ore appropries et engarnies et miſe in de- 
fence que ſoilount eſtreꝰ commens'a pi/her et uſer en 
Fey le BY e 2&-=Mirtor ab. 5 . 8 


| That as, mh of. Santis in he fiſheries 
of his ſubjects had been, extended, and the privilege 
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* Theſe words © commons a fiſher? muſt be andrea in their 


ſeen is a liberty of fiſhing in another's water, as common of Tur- 

bary is a liberty of digging turf upon another's ground, and are by 
po means co-extenſive in their meaning with the © public privilege” 
of the Henley Aſſociation, and which op ſay is common to all. 
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thus appropriated to. nete A; „ fiſhery to which B 
has an equal rigbt; and the remedy B takes to do 
himſelf juſtice is to complain to the King and get a 
clauſe inſerted in a charter then about to be granted 5 A 
for the. reformation and correction of certain abuſes g . 
of the pPrerogative, in order to preyent ſuch 2 appro-, 4 
priations in future. : 5 mean not to throw an air of. * 
ridicule on any thing that has dropped from the pen 
; of this great man, but may I not aſk, would not a ; 
common law. action have been a more natural re- 
| medy for ſuch an iojury done by one ſubject to 
another? It appears to me it certainly would, and 
that there could be no more reaſon or common ſenſe. 
to apply, for the extraordinary. remedy of a charter, 
or act of Parliament, than there would be now in 2 
caſe of the like nature. | 
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"This is the 8 7825 i would with o 
eſtabliſh of this 16th. chap. Hen, 3d. and I am not 
conſcious of having in the ſupport of . advanced 
any argument, of the truth of which 1 do not at pre- 

ſent feel the copviction; yet a different explanation 

= having been acquieſced i in ſo long, and N 

| ſucceſſive writers of. eſtabliſhed reputation, I cannot 

but be apprehenſive. that I may incautiouſly have 
fallen into a train of thinking which has miſted the 

little judgment L have, and made me view the ſub- * 

ject only in that light which favoured the eſtabliſh. | | [ 

"Fn of my ſyſtem ; Aa thing perhaps not very un⸗ | 
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edminon, fa mould it be proved to habe been my 
caſe, I ſhall thankfully receive Uſe coteckion of the ; 
more e . * 
II. zdly. j am to 6 prodice bite modern autho⸗ f 
rities in which the ancient common law right to the 
fiſheries in public rivers | hath been recognized and 4 


eſtabliſhed. 


ad © 4 


& will TOY facilitate the dans ding of the 


i law on this ſubject i in its application to any particu- . 
lar caſe, to conſider whether the river in queſtion Is 


naturally navigable or has been made ſo by artificial 
means, for in” the latter caſe; the definition of Sif 
Matthew Hale as to the common law right of fiſh- 


ing will apply, (as I hope to ptove) to ch artificial 


navigations as comprehended within his deſcription 
of freſh rivers of what kind foever ; but as to tivers 
naturally navigable, it will appear, as well by a cafe 
determined by Hale himſelf, as by ſubſequent deter: 
minations, that the primd facie” right is in the 


public at large and not in the owners of lands on 
the banks. But it is only the primd facie right that 


is even there affected; for an excluſive proprietary 
right to the fiſheries in rivers naturally navigable is 
capable of being pores, by ors CVRENTE; 7 


1 ſhall perhaps be better underſtood if 1 put 4 


caſe 1 5 * of 9 A to be a 
$ Private 


3 1 „ 
| 1 private river, in which 25 I have ſhewn the right of 
Fihing belongs to the owners of the banks adjacent. 8 


F t this river ſhould be made navigable by locks and 8 
other artificial means, would that circumſtance alone 
n the owner of the banks of ſuch his primd facie 
right and give it to the public at large? I am au- 


e by Hale to ſay it would not. The right to 


the fiſhery would remain undiſturbed, and the river 


ende only” 
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In pooducing' the Eben decifions on this abs 


das ne public yy: * e 


ra it is my intention to ſtate them here as briefly. 


a as. poſſible, as ſome of them will be giyen at large 
1 in the appendix t to this letter. Wi 


"The caſe mentioned t to o have GEL decided. by Hale 


is in 1 Mod. 106, P! and was concerning the exclu - 


five right of fiſhing i in the river Wallflet, I which is 


a nayigable river, and the opinion of the court in 
favour of the public is there founded on the 
diſtinction en eg or denn rivers ad: 


f Ae arent. 


1 Wall, now 3 A is ads wi SOT 15 an 
oe, coaſt of OY where the oyſters of that name are collected. 


o 
_ N _ 7 . * 0 4 2 —— 0 
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Tie judgment 55 the dale of Stnith and Kemp. 2 
5 W. '& M. in K. B. as reporret in Salkeld 637, | 
and in Carthew 286, Proves "only" that the winks | I 
of à fret fiſhery may maintain an iftlon of expats [| 


againſt as po who' fiſh! chere. ct len 


7 5 21 2 Fl The . 1 


a ov Warren v. Marthews, Bil, 2. A R. Hol 
Chief Lr beld chat the abe A wp to 


and directed a quo Wark: to try the de of the 8 ides, 
plaintiff who claimed ſala, ene 105 more thad | Bs 
Er by a grant from dhe cn. ff Nye el 24 bo? | . 


3 Holt's opinion, in this caſe we Wy "collect | 
the juſtneſs of the diſtinction above laid down con- 
coerning navigable. rivers, the fiſhery in which is Prima 
facie in the public at large, and cannot bg a ap ropri=. 
ated, withqut competent legal © evidenge, Bl p pport 
ſuch \ appropriation. Nee Gy Ap 
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There are ſome otlier Caſes ch were deter- 

mined about the ſame time with thoſe T Ravs quoted 
above, and one other ſubſequent to them iq & g 
Geo. 2d. in C. B. but | have not met with any re- 
For a that. caſe. eee dee eee, en 


The 900 of Cs . RR Murcott® 12 
and another, reported in 4 Burn Hil. Term 8 Geo. 
3. will IE a Norge minder, rr uny of = 7 


b 
way ; N N — — ane 
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93 others, as it recognizes the detet reminations of 
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che courts upon former caſes. 1 


By the judgment of the court in this cauſe, Wo 
| wg Des ſeem fully eſtabliſhcd LT 


"| 00.25 31 Wet 


1. Tn rivers.. A. navigable,.x che . of the 
4 have, the right of filbery-on. their reſpective. 
des, 5 which generally A eau, medium aquæ. 


Ms * 
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2. In TS rivets, +. the” proprietors of the land 
on each ſide have it not : the fiſhery is common: it 
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3. lf dog wh claims: an \ Rte rig 7 of in mg 
in a navigable river, he muſt eus ſuch right. If he | 
can ſhew a right by preſcription , he may "then | 
exerciſe an excluſive right: though the preſumption 


Wis againſt LA nw ogleſs. he can Prove, ſuch a Wa 
A right, . 3 
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4. That! in che * . it was pA Tg po 
F fund. It was therefore conſiſtent with all the caſes 
* that one. may. have an excluſive ve Privilege of fiſhing 
3 1 it be in an arm 45 if fed, EY a N 


. The diol ab will find im this treatiſe of Sir Mat. 
4 Hale, which d: Habe ib: lten, quoted, this! point fully gone into, 
and the doctrine of the preſent venerable Chief uſtice firmly 
L i on the baſis of the 1 law, 
L D 2 ſhall 


f 


1 1 


| ſhall not be prefioned, but the contrary, primd fucir,; 
but it is capable ef bring * and was ſo in that I 


on 


* 


The principal point in he n 4 aſs; and Toke ® 
others relating to the ſubject, were afterwards ob- 


ſeved upon and admitted by the court as eftbliſhed 


law, in the caſe of Seymour and others againſt F 
Lord Courtenay and others, on 4 motion for a 
new trial in 1 g e gage term. 12 2 Geo. 3, in the 


54 7 K 4 5 36 er? 4 
King's Bench. hs 6 0 


1 N 5944 4 7371 1 1 


From the Füagwent in Carter and Murcott, the | 
neceſſity of diſtinguiſhing between navigable rivers 4 | 
and thoſe not navigable | is again made evident; and 
oy ſhall therefore bring g together ſuch obſervations as 1 


ts have oFcurred to me on this s branch of my ſubjeRt.. 


13 


In the at of the 1 fn of the un King « For 
improving and completing the navigation. of the 
rivers Thames and Ifs from the city of London to 
the town of Cricklade in the county of Wilts,” It is 
enacted that it ſhall be lawful for every perſon hav- 3 
ing a right or privilege to fiſh with nets or bucks i in 

any part of the ſaid rivers, to retain, poſſ: s and 4 
enjoy the ſaid right and privilege of fiſhing at all J 
ſeaſonable times of the year, any thing in the 0 4 


a comme to the r 
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tw) 
by e ſection of that act the maſter, and 


| 3 | owner. of veſſels employed on the aid rivers art 
1 made liable to an action of treſpaſs for fiſhing, with 
1 nets or otherwiſe; and therr is alſo a general ſaving 
| H clauſe of the rights of all perſons whomſoever.;:- : | 


$4 


The legiſlature undonbtedly; were of opinion at 
the time of paſſing the above act that there did 


exiſt ſuch rights to the fiſheries in the Thames as 


might be protected by the clauſes inſerted for that 


purpoſe, but the act is filent as to the particular 
nature of ſuch right.“ In the preamble to the pre- 


ceeding act of 24th of Gro. ad. for regulating che 
ſame. navigation, che rivers Thames and [ſis are de- 


clared to have been time out of mind navigable from 


the city of London to the village of Bercott in the 
county of Oxford, and from the wy of FO 
1 e be W t 26:86; 

* the * time out 561 mind” — in 


1 act ſhould be thought equivalent in their 
meaning to time whereof the memory of man 
runneth not to the oontrary“ and which in their 
legal import comprehend the long period between 

* reign of Richard iſt. and the preſent time, that 
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As a new act is intended to be petitioned Far inthe fon 


of Parliament, perhaps theſe. rights may hens KF, more of chm 
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js ulmoſt 600 years, the Thames muſt be nclyted | 
amongſt the rivers that are naturally. navigable, for- $ | 
doubt whether Jocks; or: any other artificial mode of 
making rivers navigable Wb been ⁰ ** known 
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Dre a bert ſpeaking of the utility and con- 
venience of the. navigable rivers of this kingdom; 
has the following paſſage The three famous 
navigable rĩvers in South Britain Thames, Severn and 
Trent afforded in all ages ſuch apparent proofs of 
utility and convenience; and the benefits derived front 
them were ſo numerous and ſo obyious that througi 
a lung ſeries of years.they were conſidered as abſolutely 
perfect in their natural tate, ſo that no further atten- 
tion was paid to them than was g requiſite to keep 
them free from incumbrances and for the preſcrva- 
tion of their fiſh.” The words “ through a long 
{cries of years“ are not ſo appropriate in their 
meaning as the legal expreſſion of time Whereof 
the memory of man ruhneth not to the'contrary,” 
but perhaps it adopted on this occaſion may be nearer 
the truth. At this time of day the Thames in its 
natural ſtate, and without the aſſiſtance of locks, 
would not be : conſtantly. navigable. within; many 


. * Blackſtone! $ Commentaries, Book: 4. cap, _ 24 1, 
by Political Survey of Great Britain, vol. 25 p. av. bann: 
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miles of Berdott, and from hence I. ſfrall preſume 
[that before the invention of locks, within the diſs 
trict to which the ſeveral acts l have quoted extend, 
it could not rank in the number of navigable rivers 
in che e eee eee nav: Dae | 


4 Page never 5 been thought ſufficient pan? 
¶ that ſtream! however ſmall or inconfiderable, into. a 
XZ navigable river, iif it ſnould there would then be no 
NZ room for any diſtinction td be made, between navi - 


Þ gable freams properly {orcalled and thoſe not ſo with 
; [ reſpect to the ſubject Jam now treating Of, and 1 


therefore cannot ſuppoſe ſo great an abſurdity to be 


1 countenanced by our law, 


| 
"In, the caſca Gee abave, the waters which were 


; the objects of thoſe litigations were all rivers 
Leh nenieatcsltherefars, the, Adee Lun 
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„Ae fireath be riot large enough to bear Boats or Imall veſſels, 


I loaden ; it is properly called in Engliſh by the diminutive, Riawuler 


or brook : by the Latins 'Rivus,and the French Niere. If it will 
oply bear ſuch yu the Latins call it Amis, If it be conſide- 
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ſeeefürly reſult from what 1 have broaght. W 
ther « on \ this þ bead. 


* That as WO in rivers made navigable by 


artificial means, as in private ſtreams, the primd | 
facie right to the fiſheries | 1s general veſted by out 


common law in the owners of the lands chend 


ad, Thel in rivers ah N alto the 

rima facie right & to the fiſheries is iii the public ar 
pt at by: Privilege common to all,” yet 
even in theſe, and alſo in arms of tlie ſea, wen 
+ on is capable of vue appropriated, # 


Iv. 1 am now in ile föufch and wit place to 
point out fome errors which have been entertained 
on the ſubject of this letter, and endeavour ' to cor- 
rect them, which 1 will do as 'briefly as poſſible, 
having incidentally touched upori them before in 
the * of ca letter, 5 

A paifage in Sit Wm. Wande ad 
ties has been thought, for want of making the diſ- 
tinctions which I have befote ſhewn to be neceſſary 
reſpecting our public rivets, to have encouraged 
thoſe errors I mean to examine. The paſſage I 


allude to is as follows: 4 free fiſhery, or excluſi ve 


F right of fſhing in public rivers-is à royal franchiſe, and 
1s ee as ſuch in all the countries: where the 
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frodal "polity has erated ; though | the making 
ſuch grants, and by that means appropriating what 
ſeems to be unnatural to reſtrain, the uſe of running 
water, was prohibited for the future by King John's 
great charter; and the rivers that were fenced in 
his time were directed to be laid open, as well as 
the foreſts to be dlſafforeſted. This opening was 
extended by the ſecond and third charters of Hen. 
3d. to thoſe alſo that were fenced under Rich. ift, 
ſo that a franchiſe of free fiſhery ought now to. be 
at leaſt as old as the reign of Henry ad. And al- 
terwards he adds © the conſidering, ſuch right as 
originally a flower of the prerogative till reſtrained 
by Magna Charta, and derived by royal grant (pre- 
vious to the reign of Rich. 1) to ſuch as now 
claim it by preſcription may remove ſome difi- 


culties in reſpect to this matter, with Which our 
books are embarraſſed, 1, Fe 


Whilſt the en BEE the time of in- 
troducing the. feudal law Into. this kingdom ＋ re- 
J)) bios bs rnd at nl . mains 


* 
«. 


8 * „ Blackſtones Commentaries, Book 2, chap. 3. 
| + Lord Coke, Selden, Nathaniel Bacon; Sir Roger Owen and 
(Tyrrell, are of opinion that tenures were common, among the 
Saxons. Crag, Lord Hale, Somner, Sir Henry Spelman, Dr. 
Brady, and Sir Martin W. right are of opinion that feuds were 
, firſt brought in and eſtabliſhed by the Conqueror. After this 
4 „ * of opinion, ſome late' writers have taken a middle 
8 3 — ; courſe. 
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mains enveloped i in ſo much doubt and uncertainty, 
| that part of the above extract which refers to the 


feudal polity, and the countries in which it prevails 


may be laid out of the queſtion, and more eſpecial - 
ly as Blackſtone himſelf does not allow of any thing 


more than a qualified or improper ſyſtem of feuds 


having been received here” prior to "the time of 
William uſt, © l 


WHY Ov re 


"The record edtacing to ce . of * "TRY 


| dell, which J produced in he former part of this 
letter, proves inconteſtably what was held in our 


courts to be the common law right to the fiſheries 


in freſh rivers in the time of Edward iſt. and which 
muſt have exiſted here as ſuch prior to the Norman 
invaſion, and therefore was not at all affected by the 
feudal lam, whatever may have been the mos of 
Ky mtu into chis Ry | 


Sir Edward Coke, in the proeme to the 85560 . 


inſtitute, ſays that Magna Charta in many inſtances 
reſtored the common law rights of the ſubject. 


Now the common law right to the fiſheries 4 in 
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1 Blackftone, We 2 Sullivan as to com- 
promiſe tlie diſpute by admitting gn imperfact ſyſtem of feuds to 
have ſubſiſted before the conqueſt. See alſo on the ſubject of 
this note Reeves s Hiſtory of Engliſh Law. Chap. 1. —-Commen- 
aries ad vol. Chap, 4.— Wrights Tenures. Chap. 2. 
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freſh'r rivers, ; of what kind ſoever” in this pr ren 

has been ſhewn from Hale to be in the owners of 
lands on the banks of thoſe rivers, and the preroga- 
tive of the crown to haye extended with reſpect to 
the fencing of thoſe rivers only to a temporary uſe 

of the fiſheries in them, and for the ſake merely of 
the King's diverſion. There does not therefore ap; 
pear any neceſſity whatever to have recourſe to the 
feudal law to account for that prerggative which 
our kings might by our commu. law have exer- 


15 th 
5 ciſed in the fiſheries, of their ſubjects. i in * freſh K 
0 rivers of what kind ſoever. But if by the pub. 


lic rivers mentioned by Blackſtone ve are to under- | 
ſtand ſuch riyers as are called in Bracton perennia, 
and which I have endeavoured to ſnew, muſt mean 
rivers. conſtantly and naturally navigable. by reaſon of 


"4 their contiguity to or being affected by the flux 8 

L and reflux of the ſea, it would Yo HO to con- 
| ] * further on che ſubject. 

| ($127 eta WED beg — 

| Sir Mantbew Hale's Hefinigion of the common | © 

law right extends only. to; , FRE. rivers of what | ia 

kind / ſec ver,“ the primd facie right to the fiſheries © 

in ſuch public rivers as are. naturally navigable, be- t 

RE allowed on all hands to be in che ae at i « 


Blackſtone W to \ ini ne an em 
Fight when he ſays it ig ypaarural to reſtrain runs 
ning 
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de water, bur he refiation and, appropriation of 
cons Ae nos be ge al cfotted by eftab- 
T7 !iſbing an excluſive right to the Aſberies in © freſh 
W cjvers z the ruoning water in them would continue 
ſtill free and open for every public purpole of navi- 


X gation and carriage; 


for 
laying open the rivers that were fenced in his time, 
the charter 1 Hen. 3d. quoted above, proves that 
the fences there alluded to, had been ſet up by 
King John himſelf, and were an encroachment 
made by him on the common law right of the ſub· 
ject, under pretence of prerogative; and on that 
account it found a place in the great charter, 
amongſt other grievances of the like nature there 1 
complained of, and proviſion was made for the pre- . | 
vention of it in future, and for the reſtoration of 1 
ftheir common law right to the people. 1 


As to the direction in the charter of King John 


3 
RS 
38 


Nou if the fences complained of were ſet up by 
dur Kings in excluſion of the right of the ſubj-&, 
and were not encroachments either by the people 
on one another, or on the eſtabliſhed prerogative of 
the crown, and the deſtruction of ſuch fences was 
directed as a means of reſtoring the common law 
right of the ſubject, and which Sir Edward Coke | 
| fays was one of the principal operations of Mag. TE 
Charta, then there will not appear a neceſſity that 
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2 franchiſe of free fiſhery we i freſh rivers” ought 
now. to be at leaſt as old as the reign of Hen 24; 
neither need it be at all conſidered as 2 royal fran. 
chiſe, nor conſequently i is there any neceſſity to pro» 
duce a grant from bY crown for the hy 1, of my 
in ſuch rivers. e . n 


; , LE 38 a 3% 
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The diſtinctions then which- might be made in 

reading this part of the Commentaries, reſpect pubs 
lic rivers that are naturally and conſtantly navigable, 
und freſn rivers, which, although noy made public, 
are not naturally navigable. And by this means 
che paſſage in Blackſtone which has been relied on 
as as argument in favour of the public: right of 
fiſhing, will be found not to affect the excluſive 
right to the fiſheries in freſi rivers, although it co» 
incides exactly with the law as ſettled concerning 
public rivers which are naturally navigable; and 
the difficulties therefore. occurring in our books, 
may perhaps be more ſatisfactorily ſolved, at leaſt 
with reſpect to the fiſheries in freſh rivers, by adopt- 
ing the definition of Sir Matthew Hale, and the dif- 
 tinftion I have ventured to make, than they would 
by conſidering thoſe lticfics' as Jn derived 
from the « crown, a | 


'Iti is faid alſo 5 thoſe e argue for the 205 
ke right of fiſhing, that * all public ſtreams as well 
'as commons and as. wc done "Ol common Fg 
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1 IRR to the King,” and 1 this reds al 

3 they contend. that an excluſive right of fiſhing 

in ſuch ſtreams muſt be derived under a grant 

1 from the crown. In public rivers that are natu- 

1 rally navigable the neceſſity of a grant, or of ſuch 32 

= a preſcription as implies « one to ſupport ſuch exclu- 

five right is admitted on all hands; but in freſh rivers 

although made navigable and therefore for that 
purpoſe only public, | ſuch necefiry, does not exiſt, I do | 

not deny but that even in Freſh rivers ſome titles to ' 

| 4 the fiſheries therein may be found which are derived 

1 from royal grants; all I mesh, to contend for is, 

dat it is not abſolutely neceſſary to have recourſe 

to ſuch evidence, « of a title upon all occaſions on 

the contrary, I have been inſtructed that proof of 

the enjoyment of a fiſhery by the owner of an eſtate 

on the banks adjacent, and of his anceſtors or their 

tenants, under reſerved rents, is the ſtrongeſt evi- f 

dence that can be produced in ſupport of ſuch 74 


right, and would un even n antient records 
40 the ——_—_— 


Perhaps if we were to enquire into the origin 
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* * Tris. PIER 28 Ad 20 * 2, 1785. er v. 3 2d. 
Will 23. In this caſe a preſcriptive right to wreck on the ſea was 
ſet up by plaintiff, and in ſupport of it he proved «ſage for 93 | 
years then laſt, The defendant produced in ſupport of his title 3 ö 
*three ancient records of the times of Edward iſt. and Edward 3d. | | | | | 
and in ſiſted that they proved that the uſage (et up by the plaintiff | 
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ticles to the fiſheries i in freſh rivers, which afe ſop- 
ported by royal grants in derogation of the com- 


mon law, we ſhould find that thoſe fiſheries were 


either originally conveyed with ſome of the de- 


meſne lands of the crown, to which they were ap. 


purtenant; ; or elſe with lands which had eſcheated 


to the crown, and were granted out again to ſome 
other individual : And if the Proprietor of ſuch a | 


fiſhery ſhould not now be owner of the banks, 
that difficulty would ealily be ſolved by ſüppoling 


that either at the time of the original grant, or elſe 
at ſome ſubſequent Period, the lands had been ſe- 
vered from the fiſhery, and had deſcended diffe- 


? rently. | This hypotheſis 1 is by no means improbas 
ble, but is much countenanced| by what we are 


told in the Commentaries reſpecling the fight of 
free warren,* In Cales where the demeſne lands 


of the crown lay 6n the banks of freſh rivers, why 


a not the right to the — in thoſe caſes 
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133 . 
muſt have 8 within: the time of memory, inc the Aer if 
Richard if. But the court all agreed that uſage for 92 years was 


1 


5 8 joe of the 12 right, and gave judgment _ 


ingly. | a 

There are matly inſtances of keen ſportſmen in antient times; 
who have ſold their eſtates and reſerved the free warren, or right 
of killing game to themſelves, by which means it comes to paſs 
that a man and NG have n free warren over wo 
ther's * 
| | Commentaries Book 2 chap Hl 
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Arise from the common Jaw; asl laid down by Hale, 
and not by virtue of the prerogative,” and the 

Rrantee in ſuch caſe take the Rſhery not as 4 royal 
franchiſe, but as an incorporeal heteditatnent con- 
Ng to him by the common! - "oa of af pe Ann 

e che crown! in 1 like __— \ 110 l ar CHD 
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Public F * WY as hlohwiys als cer- 
dun belong to the crown, bur in an ep 
manner only, and as common highways on land 
are called © Alte vie;regie, ſo public rivers for 
public paſſage are called | Flubvii regales, and haut 
Freames le Roy, not in reference to the property 
ef the river, but to the public uſe, all things of 
public ſafety aud convenience being in a ſpecial 
manner under the King's care, ee and | ; 
protection,“ and with this extra from Hale, + 2 
to whom I have been ſo much indebted in the 4 
progreſs of this letter, I ſhall conclude, without \ 
making any comment on ity 38 pathjng can be 
added by me which would not in ſome degree 
cloud that perſpicuity which ſo eminently pers 
vades all the writings of its admired author. 


If the hints I have brought together, however 31 
ſuperficial they may be, ſhall be thought worthy f 
þ | 3 e 5 
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Hale de jure Maris. 
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9 1473 
the atte of the more judicious, and; incite 
them to. a fuller and mote accurate inveſtigation 
of the ſuhject, I ſhall feel a pleaſure in having 
contributed even in ſo humble a degree to the 
information of the public: but I ſhall not enter 
into any literary diſpute With thoſe. 1 who. may, dif- 
fer with me in opinion, and reply to this letter; 
whatever alteration may.be produced in, my ſen- 
timents, will no otherwiſe be publiſhed, than as it 
may affect my, future condud. in my profeſſion. 
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Far the To Rig of! F eg in iche River Thames: 
1 Ar a numerous og Oe meeting of 
gentlemen, at the White Hart Inn, Henley upon 
Thames, conyened for the purpoſe of taking into 
conſideration the moſt effectual means of ſupport- 
ing the public privilege of fiſhing, and for ſuppreſ- 
ſing the preſent ſhameful and illicit practice of tak: 
1 fiſh out of ſeaſon, and with unlawful nets. 


"Reſolved; That it i is the ſenſe of this meeting, 
that the right of fiſhing in in the river Thames, is a 
| public privilege, and common to all. | 
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1 aft, Mod. 105. 
eee 1b g 1 
4 7 rial at Bar e the River we Walſh.” 
a wa 
HE cs was whether had not the 


right of) fiſhing. there moſes of all others. 


Hales! In caſe of a private rivers\ the Lord's have | 


ing the foikis a good evidence to prove that he hath 
the right of fiſhing; and it puts the proof upon 


them that claim liberam piſcariam, But in caſe of 


a river that tows apd reo ys pd 18 is an arm of the 


a 6 as 


ſea, there prima facie, it is common ro all; and if 
 aby will appropriate piivitege to hitnfett, tlie Proof 


lieth on his ide ; for in cafe of an action of refs 


7 broug zht for Aſking, tl t of, - it is primd facie a 


. good Juſhificatibn. to Tay, that the locus in quo is 


brachium 1 matis, in quo unuſquiſque ſabjectus do- 


* 21 x 


mini Regis fabet & habere debet liberam piſcas 


raw. — In the Severne there are particular reſtraints, 
as gurgites, &c. but the ſoil doth belon "S to the 
Lords on either fide, and a fptcial fort of fiſhing 


belongs to them likewiſe, but the common ſort of 
fiſhing ; 5c mon to all.— ——The:{ ſoil of the. river of. 


Thames i is in * King; e Lord Mayor i is 
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conſervator of the river, and it is common to all 
fiſhermen : and therefore there is no ſuch contra- 
diction betwixt the ſoil being in one, and yet the 


river common for all fiſhers, &c. 


1 No. UI.) 
CARTER and ANOTHER, 


VERSUS 


-MERCOT. and ANOTHER. 


HIS was an action of treſpaſs for breaking 


and entering the plaintiffs cloſe called the 


| ew or the river Severn. The defendant pleaded 


that it is a navigable river; and alſo that it is an 
arm of the fea, wherein every ſubject has a right to 


fiſh, The plaintiff (without traverſing the allega- 
tlon) replied, that this was part of the manor of 
Arlingham; that Mrs. Yates was ſeized of that 
manor : and preſcribes for a ſeveral fiſhery there. 


Iſſue being joined thereon ; a verdict was tound for 
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yet the law is otherwiſe; viz. that every one has a 
right to fiſh in a navigable river, or in an arm of 
the fea, He cited t Mod. 10g. Anonymous 6 


S. C. and Ward verſus Creſwell, C. B. 14 & 1 50 G. 


cauſe. 


water marks; though the. ſea flows. 8 refloys 
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on behalf of the defendant, moved in ane of 
judgment, "ape Ta a rule to Vage N 0 


r f 15 SF 42 ff © 
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He tes 5 ber the: fact + was ſo bound. b 


Mod. 73. Warren verſus Matthews. 1 Salk. 357. 


25 which recognizes | 1 Mod. 10g. 


Mr. Serjeant are, for mheplaimiſy, nom thewed 
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111 is not an arm of 101 ſea dire the ſen flows 
and reflows z. but er of a manor, 


is is found to be.) in | the | manor of neh , in 
. county of Glouceſter. And. A place may be | 
parcel of a manor, if between the high and low 


eh it. So is Sir Henry Conſtable's Caſe, 5 Co, 
8 e lib. 24 C 12. 


e Mit biber 
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Nr. Aſhurt contra afor is role, 3 po ue” HH 
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An excluſive 3 cannot 85 wlltained 5 the 
ſybje, 1 in 4 EAI is an wa of bub ſea: The 


1 5 5 general 


general is of angie an arm nof th ſea, is c com- 
mon to all. 
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The replication ought to have ſhewn that this 


was a ſeparate pool: but the plaintiff carinot main- 
tain a general right in the rivers in excluſion of all 
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In Sir n Conſtable” s caſe, the Admira 1 hal 
juriſdiction between the high and the low water 


mark. When the tide is in, the water cannot be- 


, long to a manor : and a fiſhing can only be exer- 


ciſed when, the ride is in, when chere! is water. an # 

In Sir John, Davy 8 Reports, p. 5 Gu —The caſe of 
the fiſhery i in the river, Banne in Ireland. It | is aid 
that the King | has x right as high as, the ſea flows 
and reflows, and an arm of. the ſea, where the tide 
flows and reflows, 1 is the ſame as the ſea. itlelf. Juſ- 
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tinian Inſt. lib. , c. 1 tit. 1. Ye 8 


op odd. 73 3. Warren e Matthews Every 


10185 of 3 right, may fiſh with lawful nets, 
Kc. in a navigable river, as well as in the ſea, 3 and 


the King 8 grant cannot bar them thereof. 1 Salk. 
\ ABT. 8. C. Per Holt. Chief Juſtice.— 0 The ſubject 


has a a right to fiſh i in all navigable rivers, as he has 
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this lind. Such a claim was made: but the 

aim failed, becauſe i it there, happened that ſuch a. 
ght could not be proved: therefore it was in that 
aſe determined that the right of fiſhing was com- 
non. But ſueh a right may be proved. By the 
aW of England, what is otherwiſe common, may, 
A preſcription, be appropriated. Grotius owas, 
hat navigable rivers may be appropriated. 


The cited caſe proves only this diſtinction, © That 
navigable rivers.or arms of the ſea; belong to the 

:rown, and not (like private rivers) to the land owners 

on Each fide :* And therefore the preſumption lies 

the contrary way in the one caſe from what it does 

in the other. Here indeed it lies, prima facie, on 
the fide of the King and the public: But it may 
nevertheleſs be appropriated by preſcription, 


The eaſe of the royal ſalmon fiſhery in the river 
Banne, in Sir John Davy's Reports, is agrecable to 
this: and 'tis a very good caſe, It appears by it, 
that the crown may grant a ſeveral fiſhery in a na- 
vigable river, where the ſea flows and reflows, or 
in an arm of the ſea: and in the caſe of Abbotſ- 
bury, there mentioned, the court ſaid, © it muſt be 
intended that the Abby had originally had a grant 
from the crown.” And in the caſe in Mod. 105, 
Hale ſays truly, © If any one will appropriate a 
Py to himſelf, the proof lieth on his fide.” 
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4 LET T: ER Publ "hed 3 in the St. Fames's Chronicle on 


the firſt of September, 1772, ſoon after the trial f 


the Cauſe between Lon D CIIrronDο and Lord 


-CourTEnav, reſpecting a e, AM F ſhing in 


N Harbour. 


E cauſe between 9 5 two cole 17 tried 


at the laſt aſſizes for Devonſhire, (mentioned 


in ſeveral public papers) being little underſtood, 


y it will not, perhaps, be unacceptable to the pub- 


lic to be informed of the particulars of che 
diſpute, 1 


Lord Courtenay is owner. of the manor of 


| Kenton, which extends from Exmouth to Teing- 


mouth, and ends in a point, or peninſula, called 


| the Denn, forming part of the mouth of the har- 


bour 1 in the Pariſh. of Eaſt Teingmouth. 


Lord Clifford is owner of the manor of Ring: 


more, which extends from the mouth of the river 


Teing ſeveral miles up on the St, Nicholas fide, 


and alſo of the manor of Weſt T eingmouth, which 
joins upon Lord Courtenay s manor of Kenton, 


and bounds the river as far as the e pariſh of Welt 
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Lord Clifford and his anceſtors claimed a ſeveral 
or excluſive right of fiſhing in the river, and alſo a 
_ privilege of landing their nets from high to low 
water, as well as in that part of the river that ad- 
joins the Denn, as in thoſe parts that join the 
manors of Ringmore and Weſt Teingmouth. And 
this fiſhcry and privilege had been lett from 
time to time by Lord Clifford and his anceſtors 
reſerving to themſelves the oyſtery a aud right! o 
a for their amuſement. A TE 

I Ag EY Lord Couttetiny came to Teings 
mouth, and Lord Cliford's tenants being fiſhing 
and landing their nets upon the Denn as uſual, 
Lord Courtenay directed his ſteward to cut the 
net, and forbid the perſons fiſhing there ; and at 
the ſame time called the fiſhermen, who, till that 
time, had fiſhed in the ſea, without the Denn, to 
come and fiſh within; and thoſe men have conti, 
nued to fiſh there ever ſince, under the protection 
of Lord Courtenay, and in drawing their nets they 
fiſhed as well in Lord Clifford's manors of Ring- 
more and Weſt Teingmouth, as in chat part then 
amen by Lord Warner. 
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41 "Hts theſe . 100 Clifford direc. 
ed his tenants to bring two actions, one againſt 
Lord Courtenay and his ſteward, for cutting the 
nets, and the other againſt Lord Courtenay and 
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the Stheimen; or OO in their foveral wag ex- 
Kunde fiſhery. ' = hl 


[ ; | 


"Ta the laſt Sn, Lord F eo Nig co- 


e by way of juſtification, pleaded that 
he had a free or concurrent right of fiſhery with 
| Lord. Clifford i in Eaſt Teingmouth, as being part 
of his manor of Kenton, and that he had a like 


right to fiſh in Weſt Teignmouth, and St. Nicho- 


Jas, as an appurtenant to his manor of Kenton; 
ind moreover that the river Teing was a naviga- 
ble river, in which every ſubject of this realm had 
; the privilege to fiſh. In ſhort Lord Couitenay 
fo diverſified his juſtification that (by the help of 


ſpecial pleading) he ſet up! no n aan ſixteen dife 
ferent deignces. x 


'T 1 cauſe came on to be tried at the ſummer 


 affizes in 17713 and on proving the demiſe by 
Lord Clifford to his tenants, it appeared Lord Clif- 


ford had reſerved the oyſtery, and a right to fiſh 


for amuſement, and the tenants having ſtated 


in their declaration that th-y were ſeized of the 


whole or excluſive fiſhery, an objection was taken 


on tlie part of Lord Courtenay that the plaintiffs 
claimed more than by their own ſhewing they ap- 
peared to be entitled to, and the Judge allowing 


the objection, the plaintiffs were nonſuited. T he 


two noble Lords were then in court, and it was 


admitted on all ſides that the record would try 
8 every 
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"pla Clifford and his anceſtors claimed a ſeveral 
or excluſive right of fiſhing in the river, and alſo a 


privilege of landing their nets from high to low 


water, as well as in that part of the river that ad- 
joins the Denn, as in thoſe parts that join the 


manors of Ringmore and Weſt Teingmouth. And 


this fiſhery and privilege had been lett from 

time to time by Lord Clifford and his anceſtors, 
reſerving to themſelves the oyſtery 2 night 1 
amg for their amuſement. e 


e ; 


In Aug 1780, Lord Cotittetiy came to Teings 
mouth, and Lord Clifford's tenants being fiſhing 
and landing their nets upon the Denn as uſual, 
Lord Courtenay directed his ſteward to cut the 
net, and forbid the perſons fiſhing there ; and at 


the ſame time called the fiſhermen, who, till that 


time, had fiſhed in the ſea, without the Denn, to 

| come and fiſh within; and thoſe men have conti. 
nued to fiſh there ever ſince, under the protection 
of Lord Courtenay, and in drawing their nets they 
fiſhed as well in Lord Clifford's manors of Ring- 
more and Weſt Teingmouth, as in (af; part then 
ae by Lord CORY + ag 533. 1 
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3 theſe e Lord Clifford direct: 

* his tenants to bring two actions, one againſt 
Lord Courtenay and his ſteward, for cutting the 
nets, and the other againſt Lord Courtenay and 
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"To the laft Elton, Lord Dy and Nia co- 


Fl defendants, by: way of juſtification, pleaded. that 


he had a free or concurrent right of fiſhery with 


* ord Clifford i in Eaſt Teingmouth, as being part 
| 'of his manor of Kenton, and that he had a like 


right to fiſh i in Weſt Teignmouth, and St. Nicho - 


las, as an appurtenant to his manor of Kenton; 
and moreover that the river Teing was a naviga- 
ble river, in which every ſubject of this realm had 
the privilege to fiſh. In ſhort Lord Couitenay 


ſo diverſified his juſtification that. (by the help of 


: ſpecial pleading) he ſet p no els than ſixteen dife 
ferent defenges. 


by be tuns came 916 to he tried zt the ſimmer 
aſſizes in 1751; and on proving the demiſe by 


Lord Clifford to his tenants, it appeared Lord Clif- 
ford had reſerved the oyſtery, and a right to fiſh 
for amuſement, and the tenants having ſtated 

in their declaration that th-y were ſeized of the 
whole or excluſive fiſhery, an objection was taken 

on tlie part of Lord Courtenay that the plaintifſs 
claimed more than by their own ſhewing they ap- 


peared to be entitled to, and the Judge allowing 


7 objection, the plaintiffs were nonſuited. The 


two noble Lords were then in court, and it was 


admitted on all ſides that the record would try 
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every right; but ſuch: was the temper of the des 
fendants that this advantage was to be taken, Lord 
Clifford, not ſatisfied wich the objection, applied 
to the King's-Bench for a new trial, and the Court 
over-ruled the objection and held the record to be 
night, and ſent it again to be tried: It came on | 
at this aſſizes, and much ingenuity was made'uſe 
of to find out ſome other flaw ; bur all objections 
being over- ruled, and the rights g gone into, it ap- 
peated that Lord Courtenay was intitled to à duty 
called keelage for a veſſels landing between high 
and low water on the Denn, and alfo to a duty 
for all coals, corn, and ballaſt, landed there; and 
that Lord Clifford was intitled to a duty called 
anchorage for every veſſel that caſt anchor there; 5 
and after going through a number of parole evi- | 
dence on the part of Lord Clifford, contending. for 
an immemor tial enjoyment of an excluſive right 
of fiſhery in every part of the river, and on the 
part of Lord Courtenay, of infractions made by 
him and his ,anceſtors by their fiſhing, there (the 
going through which, laſted from eight o'clock 
till one the next morning). the } Jury, after being 1 
put two hours, brought 1 in their verdict, that the 
foil from high to low water, ſo far as Lord Courte- 
nay 's manor, of Kenton bounded. the mouth of the 
river, belonged to his Lordſhip, and that he had 
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a free or concurrent right to fiſh there with Lord iy 


: Yo N TI cluſive 
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Clifford, and that Lord Clifford had a ſole and ex. 
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4 5 . right of fiſhing i in-every-other cart | in gif 


9 pute; and it being proved that Lord Courtenays 


People had fiſhed. in thoſe Parts, the plaintiff of 
cCourſe had a verdict with coſts of ſuit. Much 
2 5 Altercation then enſued, whether the iſſues: could * 
be taken as then formed, or whether Lord Courte- 5 
Hays" concurrent right ſhould not extend to the 
Gy middle of the ſtream, ſo far as his own land ex- 
Keunded, and 1 is ag to be the heck © of 
7 ge e een "+ 25 e ene, 
| ++ LEI 21 95 CC * 
. This was a 95 1 5 in Which ahi oublic. beewed = 
3 10 be much intereſted, for 1 it was underſtood; that Ws 
5 - "FL xd Clifford loft His cauſe the fiſhery Was to 
be then open to every ſubßeck; ſo that this'nata- _ 
Nik _ ally drew ſeveral of the ſons ef liberty, and ma- TK 
8 V willing witneſſes to attend it. But on opening : 
Cord Courtenay's. defence, his-counſe gave üß, 
and abandoned the plea, of it's being a navigable 
Min river, | in which every ſubje&* had a right to'fiſh; 
: and they allo diſclaimed all pretenſions to au 
1 right of fiſhery. in any part of the river but that 
„ next the Denn, and admitted that Lord Clifford 
nud d A concurrent right there. They alſo allowed 
1 the cutting the nets was unwarrantable, and 
* Ferret Fefiants to fiſh, a 
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